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WISCONSIN INCOME TAX ACT
By Chapter 658 of the Laws of 1911 (Sec. Io87m-i to 31
incl.), The Income Tax Act became operative in Wisconsin.
Since its enactment two legislative sessions have been held and
it is interesting to note that it remains as originally enacted, few
amendments having been made.
The fundamental principle in levying taxes is to so levy them
that they will bear equally upon the subjects of taxation. Inequalities result in the unjust imposition of burdens, are the cause
of just criticism, and cannot long pass unnoticed and uncorrected.
New laws, therefore, are subject to future legislation, to construction, and to the courts, to be improved and adapted to conditions
not previously considered at the time of enactment.
The Income Tax Law has been going through this process
and it is my purpose to review here briefly a few of the most
important decisions of the Supreme Court of this state relating
thereto.
In the case of State ex rel. Bolens vs. Frear,Secretary of
State, 148 Wis. 456, the question as to the constitutionality of the
act was disposed of, the court said.
"As a whole we regard the law constitutional. If
there be provisions which will not stand the test, they are
not provisions of such a nature that they must be considered as the inducement to or as the compensation for the
balance of the law They may drop out and leave the law
intact in its fundamental essential features."
Another decision which has established a principle of law
that has been far-reaching in its application and has resulted
in bringing annually under the law a large volume of income,
which, had the decision been otherwise, would have escaped taxation, is found in the case of Van Dyke vs. The City of Milwaukee, 159 Wis. 46o. The question involved is asked and answered
by the court in the following language.
"Are dividends declared and distributed during 1911
by a going mining corporation out of surplus on hand
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prior to January 1, 1911, when the Income Tax Law went

into effect, taxable as income for 1911 ? An affirmative
answer must be given to this question, because the statute
(sec. Io87m-I) provides that there shall be assessed, levied,
collected and paid a tax upon incomes received during the
year ending December 31, 1911. The plaintiff received
this income during 1911. It was immaterial when it was

earned by the corporation. As a stockholder he acquired
no right to it until it was distributed in the form of a
dividend. The profits of a corporation become income to
the stockholders when distributed as dividends but not
before."
In determining whether or not the salaries received by. officials of the state and municipalities could lawfully be taxed, it is
interesting to note what the court said in State ex rel. Wickham
vs. Nygaard, 159 Wis. 396, about the assessment of the salaries
of United States officials:
"The words 'all wages, salaries or fees derived from
services' might be held to cover the compensation received
by federal office holders who are residents and citizens of
this state. Yet, under the decision of the United States
Supreme Court it would appear that such salaries are not
subject to a state tax."
A decision of very great importance was handed down in the
case of the United States Glue Co. vs. Town of Oak Creek, 161
Wis. 211. The plaintiff in this case was a domestic manufacturing corporation, its plant and home office being with the state.
The questions controverted in this case were: (I) whether the
income from its products manufactured in Wisconsin but sold
without the state through branches was income derived from
sources within the state and taxable. The court answered this as
follows:
"We are of the opinion that this provision of the
statute includes all of the plaintiff's net 'business income'
derived from the manufacture, sale, and delivery of such
of its products as were manufactured at, sold, and delivered from the factory to customers in Wisconsin and other
states, and the net 'business income' of its products which
were manufactured at its factory at Carrollville and ship-
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ped from there to its branch houses out of the state and
delivered from there to customers residing outside of the
state, on sales made either at Carrollville or at the branch
houses."
The second question in this case was: whether such income
was derived from transactions in inter-state commerce and therefore not taxable because repugnant to Sec. 8, Art. i of the Constitution of the United States. This they answered in the following language:
"The laying and collecting of an income tax by a
state imposes a burden on its citizens wholly unlike a tax
upon their business or commerce. The tax in question
does not refer to nor is it in the nature of a tax burden
laid on the business, the gross receipts, or the property
employed in inter-state commerce. In fact the tax deals
only with that part of the fruits of such commerce which
remain as the net proceeds after all the immediate burdens
of the commerce have been discharged and such net profits
are merged in the assets of the corporation. * * *
"We are of the opinion that the tax imposed by the
Income Tax Law of this State does not impose a burden
on the business or property of the plaintiff in any sense
repugnant to its rights under the provision of the federal
constitution conferring on Congress the right to regulate
commerce between states."
Another case-State ex tel. Behal vs. Widule, N. W. Rep.
159, 630; was decided at the August 1916 term of the Supreme
Court and settled a question of construction which has been the
occasion of much controversy. In the case of State ex tel. Kempsmith, 161 Wis. 389, the court had held that under,
Sec. 1o87m-4 (i), which provides that "all inheritances, devises, bequests, and gifts received during the
year" shall be exempt from the tax, the income from trust
estates could not be assessed as income of the beneficiary receiving the same, but said, "whether the income of the estate paid
by the trustee to the annuitant should form a part of their taxable income is not here decided." In the Behal case, above
referred to, this question, not decided in the Kempsmith case,
was affirmatively answered by the court in its opinion:
193
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"The fact that in the present case the fund in question must be paid to the person entitled to enjoy it, that
that person resides without the state and is a co-trustee,
and that two co-trustees reside without the state of Wisconsin does not work a change in the character of the
fund itself in the hands of the Wisconsin trustee, and it is
a gain or profit derived from the securities constituting the
trust fund, and hence income, and is subject to taxation as
income."
This decision therefore decides beyond controversy the
meaning of the law governing the taxability of income received
by trustees.
In examining the 8th biennial report of the Wisconsin Tax
Commission recently published, many interesting facts and figures
may be obtained. * * *
The Wisconsin Income Tax has proved to be one of the least
expensive direct taxes collected in this or any other country.
In 1916, there were 62,272 assessments in the state against
individuals. 70.04 of the income assessed was against corporations, while 29.96 was assessed against firms and individuals.
The following figures represent the actual yield of the income
tax in cash, over and above the personal property offsets:
Ist assessment
2nd assessment
3rd assessment
4th assessment

1912 ..........
1913 ..........
1914 ..........
1915 .........

$1,631,413.38
1,935,846.54
2,002,212.53
1,9o6,441.69

The entire cost of administering the income tax is paid by
the state out of the 1O% which it receives as its share. After
deducting the cost the state has left almost 8% net, the cost
averaging about two and a fraction per cent.
During the fiscal years 1914-1915 and 1915-1916 the cost is
shown as being:
1914-1915 ............. $ 98,J84.07
1915-1916 .............. 103,995.86
194
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That the Income Tax as a method of raising revenue is fast
becoming a permanent part of our taxation system, is today
doubted by very few Since its enactment in Wisconsin the Federal Government and six other states, namely, Massachusetts,
Mississippi, North Carolina, South Carolina, Oklahoma and Virginia have adopted this method, and the states of Minnesota, New
York and Pennsylvania are on the verge of passing similar legislation, molding their laws in many respects after our law.
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